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debt. Evidently the court in the principal case was correct in its holding that 
if the creditor had any objections as to the right to a discharge, he should 
have interposed them in the second proceeding in bankruptcy. 

Bills and Notes — Presentment and Demand by Telephone. — On the day 
of maturity of a note, made payable at the makers' residence, the cashier of a 
bank called up the maker at the latter's residence, on the telephone, stated to 
him that the bank held the note for collection, described it, and asked him 
what he would do with it. The maker replied that he could not pay it. The 
note was protested without any further presentment, and notice of protest 
was mailed to the defendant, now sued as indorser. Held, that the demand 
by telephone was insufficient. Gilpin v. Savage (1911), — N. Y. — , 94 N. E. 
656. 

Section 133 of the New York Neg. Ins. Law provides that an instrument 
is presented at the proper place when presented at the place of payment speci- 
fied therein. If due presentment is not made at the place specified in the note, 
the indorser is discharged from all liability. Story, Prom. Notes, § 227. His 
undertaking being conditional, unless there be a strict compliance with the 
condition no right can attach against him. The principal case reversed the 
judgment of the Appellate Division of the Supreme Court (112 N. Y. Supp. 
802). The lower court held the demand sufficient on the ground that com- 
mercial transactions and conversations had over the telephone have been rec- 
ognized as of the same binding force as where the parties talked face to face. 
Globe Printing Co. v. Stahl, 23 Mo. App. 451, 458; Wolfe v. Mo. Pac. R. R. 
Co., 97 Mo. 473, 11 S. W. 49, 3 L. R. A. 539, 10 Am. St. Rep. 331 ; Murphy v. 
Jack, 142 N. Y. 215, 36 N. E. 882, 40 Am. St Rep. 590; Deering Co. v. Shum- 
pik, 67 Minn. 348, 69 N. W. 1088. A valid presentment, however, consists of 
something more than a mere demand. There must be an actual exhibition of 
the instrument itself, or else the demand should be accompanied by some 
clear indication that the instrument is at hand, ready to be delivered ; and 
such must really be the case. Daniel, Neg. Ins., § 654 ; Carlisle v. Holdship, 
15 Ea. 375 ; Whitewell v. Johnson, 17 Mass. 449. That rule implies that the 
person making the demand must be present at the proper place of demand, 
his own physical presence being necessary in order to exhibit the instrument. 
It has been said that possession of the instrument by the person making the 
demand, without actual exhibition of it, is sufficient. King v. Crowell, 61 Me. 
244. That statement was accurate when made before the general use of the 
telephone, but has become inaccurate, when taken literally, since the intro- 
duction of the telephone. "When demand is made by the ordinary human 
vocal power, unaided by mechanical device, it is plain that the person making 
the demand is necessarily present at the place at which the demand is made ; 
and if the instrument is in his possession, the presence of the instrument at 
the proper place is equally clear." To sanction the rule that presentment and 
demand may be made over the telephone, would mean that due presentment 
and demand of a note, payable at a certain place in New York, could be made 
as far away as Chicago or Denver, thus defeating, among other things, the 
opportunity, of the party called upon, to judge of the genuineness of the instru- 
ment and of the holder's right to the paper. 



